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1. A g e n c y ' s  f a i l u r e  t o  i n c l u d e  p r o t e s t e r ' s  
p r o p o s a l  i n  t h e  c o m p e t i t i v e  r a n g e  b a s e d  o n  t h e  
a g e n c y ' s  e v a l u a t i o n  o f  t h e  p r o p o s a l  r e g a r d i n g  
u n d e r s t a n d i n g  o f  t h e  s c o p e  o f  w o r k ,  d e p t h  o f  
r e l a t e d  e x p e r i e n c e ,  a n d  c a p a b i l i t y  o f  s t a f f  was 
n o t  a r b i t r a r y  or i n  v i o l a t i o n  o f  a p p l i c a b l e  
s t a t u t e s  a n d  r e g u l a t i o n s .  

2.  O b l i g a t i o n  o f  a g e n c y  t o  n o t i f y  a l l  b i d d e r s  of  
t h e  r e a s o n s  f o r  a w a r d i n g  a c o n t r a c t  t o  o t h e r  
t h a n  t h e  low b i d d e r  is i n a p p l i c a b l e  t o  
n e g o t i a t e d  p r o c u r e m e n t s  

R o b e r t  W e h r l i  p r o t e s t s  t h e  a w a r d  o f  a c o s t - p l u s - f i x e d -  
f e e  c o n t r a c t  t o  ISC I n c o r p o r a t e d  u n d e r  r e q u e s t  f o r  p r o p o s a l s  
(RFP) No. MDA903-84-R-0080 f o r  a n  " A r c h i t e c t s  a n d  E n g i n e e r s  
I n c e n t i v e  S t u d y "  i s s u e d  by t h e  D e p a r t m e n t  o f  t h e  Army, 
D e f e n s e  S u p p l y  S e r v i c e - - W a s h i n g t o n .  Mr. W e h r l i  c o n t e n d s  
t h a t  h i s  p r o p o s a l  w a s  n o t  p r o p e r l y  e v a l u a t e d  i n  a c c o r d a n c e  
w i t h  t h e  e v a l u a t i o n  c r i t e r i a  i n  t h e  s o l i c i t a t i o n .  

We d e n y  t h e  p r o t e s t .  

T h e  RFP s o u g h t  o f f e r s  f o r  c o n d u c t i g g :  

"a s t u d y  o f  means  by  w h i c h  t h e  D e p a r t m e n t  o f  
D e f e n s e  c a n  m o t i v a t e  d e s i g n e r s  o f  f a c i l i t i e s  t o  
p r o d u c e  more  e c o n o m i c a l  d e s i g n s  a n d  r e w a r d  
t h o s e  who a r e  s u c c e s s f u l . "  

T h e  s o l i c i t a t i o n  p r o v i d e d  t h a t  a w a r d  w o u l d  b e  made t o  t h e  
o f f e r o r  w h o s e  p r o p o s a l  was e v a l u a t e d  a s  t h e  m o s t  s u p e r i o r  
t e c h n i c a l l y  w i t h  a r e a l i s t i c  e s t i m a t e d  c o s t .  T h e  l o w e s t  
r e a l i s t i c  e s t i m a t e d  c o s t  w o u l d  b e  d e t e r m i n a t i v e  o n l y  if two 
o r  more  p r o p o s a l s  were s u b s t a n t i a l l y  e q u a l .  T e c h n i c a l  
e v a l u a t i o n  f a c t o r s  were l i s t e d ,  i n  d e s c e n d i n g  o r d e r  o f  
i m p o r t a n c e ,  a s  f o l l o w s :  ( 1 )  a p p l i c a b i l i t y  o f  m e t h o d o l o g y ,  
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( 2 )  d e p t h  o f  e x p e r i e n c e  i n  r e l a t e d  p r o j e c t  a c t i v i t i e s ,  ( 3 )  
u n d e r s t a n d i n g  t h e  s c o p e  o f  w o r k ,  ( 4 )  a p p r o p r i a t e n e s s  o f  w o r k  
p l a n  a n d  f o r m a t  f o r  d e l i v e r a b l e s ,  a n d  ( 5 )  c a p a b i l i t y ,  b a s e d  
u p o n  t h e  q u a l i f i c a t i o n s  a n d  u t i l i z a t i o n  o f  s t a f f .  T h e  Army 
u s e d  a n  e v a l u a t i o n  s c h e m e  i n  w h i c h  t h e s e  t e c h n i c a l  f a c t o r s  
were  w e i g h e d  3 0  p e r c e n t ,  2 5  p e r c e n t ,  1 5  p e r c e n t ,  1 5  p e r c e n t  
a n d  1 5  p e r c e n t ,  r e s p e c t i v e l y .  

U n d e r  t h i s  s c h e m e ,  t h e  W e h r l i  o f f e r  r e c e i v e d  a 
t e c h n i c a l  s c o r e  o f  2 3 9 ,  p l a c i n g  s e v e n t h  o u t  o f  2 0  o f f e r s .  
T h e  t e c h n i c a l  e v a l u a t i o n  p a n e l  d i d  n o t  c o n s i d e r  t h e  W e h r l i  
o f f e r  t o  b e  t e c h n i c a l l y  a c c e p t a b l e  or c a p a b l e  o f  b e i n g  made 
s o ,  a n d  t h u s  n o t  w i t h i n  t h e  c o m p e t i t i v e  r a n g e .  T h e  Army 
c o n d u c t e d  d i s c u s s i o n s  w i t h  t h e  t h r e e  f i r m s  w i t h  t h e  h i g h e s t  
i n i t i a l  s c o r e s  ( 3 6 8 ,  3 4 4  a n d  3 1 7 1 ,  a n d ,  a f t e r  r e c e i v i n g  b e s t  
a n d  f i n a l  o f f e r s ,  a w a r d e d  a c o n t r a c t  t o  I S C .  

T h e  a g e n c y  c o n d u c t e d  a d e b r i e f i n g  w i t h  Mr. W e h r l i  a t  
h i s  r e q u e s t ,  a n d  e x p l a i i e d  t w o  m a j o r  d e f i c i e n c i e s  i n  h i s  
p r o p o s a l .  M r .  W e h r l i ' s  o f f e r  r e c e i v e d  a r e l a t i v e l y  l o w  
s c o r e  f o r  t h e  f a c t o r  o f  u n d e r s t a n d i n g  t h e  s c o p e  o f  w o r k .  
T h i s  w a s  b e c a u s e  M r .  W e h r l i  p r o p o s e d  t o  e x a m i n e  t h e  r e a s o n s  
f o r  i n a c c u r a t e  c o s t  e s t i m a t i n g  r a t h e r  t h a n  e x c l u s i v e l y  
f o c u s i n g  u p o n  i n c e n t i v e s  f o r  e n c o u r a g i n g  e c o n o m i c a l  d e s i g n .  
T h e  e m p h a s i s  u p o n  c o s t  e s t i m a t i n g  a l s o  r e s u l t e d  i n  a l o w e r  
s c o r e  w i t h  r e s p e c t  t o  t h e  a p p l i c a t i o n  o f  m e t h o d o l o g y .  T h e  
Army a l s o  c o n c l u d e d  t h a t  M r .  W e h r l i  a n d  h i s  s t a f f  h a d  n o t  
p r e v i o u s l y  c o n d u c t e d  t h e  t y p e  o f  s t u d y  d e s i r e d .  C o n s e -  
q u e n t l y ,  t h e  W e h r l i  p r o p o s a l  r e c e i v e d  r e l a t i v e l y  l o w  s c o r e s  
f o r  d e p t h  o f  r e l a t e d  e x p e r i e n c e  a n d  f o r  c a p a b i l i t y  b a s e d  
u p o n  s t a f f  q u a l i f i c a t i o n s  a n d  u s e .  

M r .  W e h r l i  t a k e s  e x c e p t i o n  t o  t h e  two d e f i c i e n c i e s  
c i t e d  by t h e  Army. His c o n t e n t i o n s  a r e  g e n e r a l l y  t h a t  t h e  
t e c h n i c a l  e v a l u a t i o n  p a n e l  f a i l e d  t o  a d e q u a t e l y  r e a d  a n d  
u n d e r s t a n d  h i s  p r o p o s a l ,  a n d  t h a t ,  i n  p a r t i c u l a r ,  t h e  
c h a i r m a n  o f  t h e  p a n e l  f a i l e d  t o  d o  s o .  He a l s o  s t a t e s  t h a t ,  
s i n c e  h e  o f f e r e d  t h e  l o w e s t  c o s t ,  t h e  Army v i o l a t e d  i t s  
o b l i g a t i o n  t o  i n f o r m  o t h e r  b i d d e r s  t h a t  a n  a w a r d  h a d  b e e n  
made t o  o t h e r  t h a n  t h e  l o w  b i d d e r .  F e d e r a l  A c q u i s i t i o n  
R e g u l a t i o n  ( F A R ) ,  5 1 4 . 4 0 8 - 1 ( a ) ( 3 ) ,  4 8  F e d .  R e g .  4 2 1 8 4  
( 1 9 8 3 )  ( t o  b e  c o d i f i e d  a t  4 8  C.F.R. 5 1 4 . 4 0 8 - 1 ( a ) ( 3 ) ) .  

I n  r e v i e w i n g  c o m p l a i n t s  a b o u t  t h e  e v a l u a t i o n  o f  a 
t e c h n i c a l  p r o p o s a l ,  a n d  t h e  r e s u l t i n g  d e t e r m i n a t i o n  o f  
w h e t h e r  a n  o f f e r o r  i s  w i t h i n  t h e  c o m p e t i t i v e  r a n g e ,  o u r  
f u n c t i o n  i s  n o t  t o  r e e v a l u a t e  t h e  p r o p o s a l  a n d  t o  make o u r  
own d e t e r m i n a t i o n  a b o u t  i t s  m e r i t s .  T h a t  d e t e r m i n a t i o n  i s  
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the responsibility of the contracting agency, which is most 
familiar with its needs and must bear the burden of any dif- 
ficulties resulting from a defective evaluation. Procuring 
officials have a reasonable degree of discretion in evaluat- 
ing proposals, and we will not question their decision 
unless it is shown to be arbitrary or in violation of the 
procurement laws and regulations. Essex Electro Engineers 
Inc.; ACL-Fllco Corporation, B-211053.2; B-211053.3, 
Jan. 17, 1984, 84-1 C.P.D. 1 74; Information Network 
Systems, B-208009, Mar. 17, 1983, 83-1 C.P.D. 1 272. 
Additionally, the protester bears the burden of affirma- 
tively proving its case--the fact that a protester does not 
agree with an agency's evaluation does not render the 
evaluation unreasonable. Id. 

The RFP clearly states that the purpose of the proposed 
study is to develop recommended methods for motivating 
architect-engineers to look for cost savings in design. The 
objective of the study is to: 

". . . ( 1 )  obtaig a complete and objective 
analysis of the laws, regulations, contract 
provisions and procedures governing Architect- 
Engineer design contracts with the Department 
o f  Defense t o  determine if they permit, (or 
should be changed to permit) the offering of 
incentives to A-Es for economical design; ( 2 )  
obtain the opinions of the professional 
societies representing A-Es as to the desira- 
bility of offering incentives for economical 
design and how such incentives might be devel- 
oped and (3) develop recommendations as to the 
degree and type of incentives that should be 
offered to encpurage economical design, with 
objective and positive means by which good per- 
formance in achieving economical design can be 
measured and recommendations as to any changes 
in law, regulation, contract provisions or pro- 
cedures necessary.to permit offering incentives 
and the policy statements and strategies 
necessary to put such incentives into effect." 

In a discussion of the R F P  scope of work requirements 
in his proposal, Mr. Wehrli devoted considerable attention 
to the causes and consequences of poor cost estimating. The 
protester contends that the agency does not know the accu- 
racy of architect-engineer cost estimates, and that accurate 
cost estimates are essential for the application and 

I 
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a s s e s s m e n t  o f  i n c e n t i v e s  f o r  s a v i ~ g s  i n  d e s i g n .  M r .  W e h r l i  
a l s o  a r g u e s  t h a t  h i s  i n t e n t i o n  t o  i n c l u d e  a s t u d y  o f  w a y s  
f o r  i m p r o v i n g  t h e  a c c u r a c y  o f  c o s t  e s t i m a t i n g  s h o u l d  n o t  
h a v e  l o w e r e d  h i s  t e c h n i c a l  s c o r e ,  s i n c e  h e  p r o p o s e d  t o  
s u b m i t  a n  i s s u e s  p a p e r  a n d  i n t e r i m  g u i d e l i n e s  t o  t h e  Army 
b e f o r e  p r o c e e d i n g  w i t h  t h e  s t u d y .  A t  t h a t  t i m e  t h e  Army 
w o u l d  b e  a b l e  t o  r e d i r e c t  h i s  e f f o r t s .  

W h i l e  a c c u r a t e  c o s t  e s t i m a t e s  may b e  among t h e  f a c t o r s  
w h i c h  a r e  i m p o r t a n t  f o r  a s y s t e m  o f  l o w  c o s t  d e s i g n  i n c e n -  
t i v e s  t o  work w e l l ,  i t  i s  t h e  a g e n c y ' s  r e s p o n s i b i l i t y  t o  
a s ses s  i t s  n e e d s ,  a n d  t h e  s o l i c i t a t i o n  c l e a r l y  s o u g h t  a 
s t u d y  o f  i n c e n t i v e s  f o r  e c o n o m i c a l  d e s i g n ,  n o t  a s t u d y  o f  
w a y s  t o  i m p r o v e  c o s t  e s t i m a t e s .  We c o n s i d e r  t h e  a g e n c y ' s  
j u d g m e n t  t h a t  M r .  W e h r l i ' s  e m p h a s i s  o n  c o s t  e s t i m a t i n g  i s  a 
s u b s t a n t i a l  d e f i c i e n c y  t o  b e  r e a s o n a b l e .  Mr. W e h r l i ' s  p r o -  
p o s a l  t o  s u b m i t  s t u d y  p l a n s  t o  t h e  Army b e f o r e  p r o c e e d i n g  i s  
n o t  r e l e v a n t  t o  t h e  t w o  t e c h n i c a l  e v a l u a t i o n  f a c t o r s  
a f f e c t e d  b y  h i s  e m p h a s i s  o n  c o s t  e s t i m a t i n g :  u n d e r s t a n d i n g  
t h e  s c o p e  o f  w o r k  a n d  a p p l i c a t i o n  o f  m e t h o d o l o g y .  T h e  e v a l -  . 
u a t i o n  i n  c o n n e c t i o n  w i t h  t h e  a g e n c y ' s  c o m p e t i t i v e  r a n g e  
d e t e r m i n a t i o n  was c o n d u c t e d  t o  d e t e r m i n e  t h e  mer i t s  o f  
Mr. W e h r l i  p r o p o s a l  a s  i t  was s u b m i t t e d  a n d  d i d  n o t  c o n c e r n  
p o s s i b l e  f u t u r e  c h a n g e s  w h i c h  c o u l d  be made. 

T h e  Army g a v e  r e l a t i v e l y  l o w  s c o r e s  t o  t h e  W e h r l i  o f f e r  
w i t h  r e g a r d  t o  d e p t h  o f  e x p e r i e n c e  i n  r e l a t e d  p r o j e c t  a c t i v -  
i t i e s  a n d  c a p a b i l i t y ,  b a s e d  u p o n  t h e  q u a l i f i c a t i o n s  a n d  
u t i l i z a t i o n  o f  s t a f f .  T h e  a g e n c y  e v a l u a t o r s  d i d  n o t  b e l i e v e  
t h a t  e i t h e r  Mr. W e h r l i  or h i s  t w o  p r o f e s s i o n a l  a s s i s t a n t s  
h a d  p r e v i o u s l y  p a r t i c i p a t e d  i n  s t u d i e s  o f  c o r p o r a t e  m o t i v a -  
t i o n  a n d  m e t h o d s  f o r  i n f l u e n c i n g  c o r p o r a t e  a c t i o n .  T h e  p r o -  
t e s t e r  a p p a r e n t l y  c o n c e d e s  t h i s  f a c t ,  b u t  a r g u e s  t h a t  h i s  
e x p e r i e n c e  i n  c o m p l e x  s t u d i e s  o f  c u s t o m e r  s a t i s f a c t i o n  b a s e d  
u p o n  d i r e c t  i n t e r v i e w s  was r e l a t e d  t o  t h e  p r o p o s e d  p r o j e c t .  
A l s o ,  b a s e d  u p o n  s t a t e m e n t s  made b y  t h e  c h a i r m a n  o f  t h e  
t e c h n i c a l  e v a l u a t i o n  p a n e l  a t  t h e  d e b r i e f i n g  c o n f e r e n c e  a n d  
" z e r o "  s c o r e s  w h i c h  t h e  p a n e l  c h a i r m a n  g a v e  t h e  W e h r l i  p r o -  
p o s a l  for d e p t h  o f  r e l a t e d  e x p e r i e n c e  a n d  s t a f f  c a p a b i l i t y ,  
t h e  p r o t e s t e r  c l a i m s  t h a t  t h e  c h a i r m a n  d i d  n o t  know t h a t  t h e  
p r o t e s t e r  was a p s y c h o l o g i s t  a s  w e l l  a s  a n  a r c h i t e c t  a n d  a n  
e n g i n e e r .  Mr. W e h r l i  c o n t e n d s  t h a t  a m i s u n d e r s t a n d i n g  of 
h i s  e d u c a t i o n  a n d  e x p e r i e n c e  c a u s e d  t h e  l o w  s c o r e s  b y  t h e  
p a n e l  c h a i r m a n ,  w h i c h  i n  t u r n  i n f l u e n c e d  t h e  s c o r i n g  b y  
o t h e r  p a n e l  m e m b e r s .  
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We h a v e  r e v i e w e d  t h e  W e h r l i  p r o p o s a l  a s  w e l l  a s  t h e  
t e c h n i c a l  e v a l u a t i o n  p a n e l ' s  s c o r i n g  r e c o r d s  f o r  a l l  
p r o p o s a l s ,  a n d  d o  n o t  f i n d  i r r e g u l a r i t i e s  in t h e  e v a l u a t i o n  
o f  t h e  W e h r l i  p r o p o s a l .  I t  was n o t  u n r e a s o n a b l e  o r  a r b i -  
t r a r y  f o r  t h e  a g e n c y  t o  c o n c l u d e  t h a t  M r .  W e h r l i ' s  o f f e r  was 
d e f i c i e n t  i n  t h e  e x p e r i e n c e  a n d  q u a l i f i c a t i o n s  o f  p r o p o s e d  
s t a f f .  The c h a i r m a n ' s  s c o r e s  f o r  a l l  p r o p o s a l s  were on  t h e  
a v e r a g e  l o w e r  t h a n  t h o s e  o f  o t h e r  p a n e l i s t s ,  a n d  were t h e  
l o w e s t  f o r  o n e - h a l f  o f  t h e  p r o p o s a l s .  S c o r i n g  o f  t e c h n i c a l  
p r o p o s a l s  i s  i n h e r e n t l y  s u b j e c t i v e ,  a n d  w e  do  n o t  c o n c l u d e  
f r o m  t h e  c h a i r m a n ' s  s c o r e s  o r  t h e i r  r e l a t i o n  t o  o t h e r  s c o r e s  
t h a t  t h e  e v a l u a t i o n  was u n r e a s o n a b l e .  See D e v e l  a n d  
A s s o c i a t e s ,  I n c . ,  B-212962,  A p r .  2 5 ,  1 9 8 4 ,  84-1  C.P .D.  
7 4 7 7 ;  D i v e r s i f i e d  Data  C o r p o r a t i o n ,  B-204969,  Aug. 1 8 ,  
1 9 8 2 ,  8 2 - 2  C . P . D .  1 1 4 6 .  

The p r o t e s t e r  s t a t e s  t h a t  a n o t h e r  d e f i c i e n c y  was r a i s e d  
i n  t h e  d e b r i e f i n g - - t h a t  h i s  p r o p o s a l  d i d  n o t  c o n t a i n  "a  
p s y c h o l o g i c a l  a n d  managemen t  a p p r o a c h . "  H e  r e s p o n d s  by a n  
a n a l y s i s  o f  t h e  e x t e n t  t o  w h i c h  t h e  p r o p o s a l  u s e s  p s y c h o l o g -  . 
i c a l  a n d  m a n a g e r i a l  t e rms  a n d  c o n c e p t s .  The  Army ' s  r e p o r t  
a n d  t h e  r e c o r d s  o f  t h e  t e c h n i c a l  e v a l u a t i o n  p a n e l  do  n o t  
r e f l e c t  a s e p a r a t e  i s s u e  r e g a r d i n g  t h e  a b s e n c e  o f  a 
p s y c h o l o g i c a l  o r  management  a p p r o a c h .  

M r .  W e h r l i  h a s  n o t  met h i s  b u r d e n  o f  e s t a b l i s h i n g  t h a t  
t h e  a g e n c y ' s  e v a l u a t i o n  o f  h i s  p r o p o s a l  was a r b i t r a r y  o r  i n  
v i o l a t i o n  o f  a p p l i c a b l e  s t a t u t e s  o r  r e g u l a t i o n s .  F u r t h e r ,  
t h e  r e g u l a t i o n  t h a t  Mr. W e h r l i  b e l i e v e s  r e q u i r e s  t h e  Army t o  
n o t i f y  a l l  b i d d e r s  o f  t h e  r e a s o n s  f o r  n o t  a w a r d i n g  t o  t h e  
low b i d d e r ,  F A R  5 1 4 . 4 0 8 - 1 ( a ) ( 3 ) ,  a p p l i e s  t o  f o r m a l l y  
a d v e r t i s e d  p r o c u r e m e n t s  a n d  n o t  t o  n e g o t i a t e d  p r o c u r e m e n t s .  

The  p r o t e s t  is d e n i e d .  
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F o r  The o m p t r o l l e r  e n e r a l  

o f  t h e  U n i t e d  S t a t e s  
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